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date on which such agreement is exe-
cuted. 

[Rule N–10F–1, 6 FR 1191, Feb. 28, 1941]

§ 270.10f–2 Exercise of warrants or 
rights received on portfolio securi-
ties. 

Any purchase or other acquisition of 
securities by a registered investment 
company pursuant to the exercise of 
warrants or rights to subscribe to or to 
purchase securities shall be exempt 
from the provisions of section 10(f) 
(section 10(f), 54 Stat. 807; 15 U.S.C. 80a–
10) of the Act, Provided, That the war-
rants or rights so exercised (a) were of-
fered or issued to such company as a 
security holder on the same basis as all 
other holders of the class or classes of 
securities to whom such warrants or 
rights were offered or issued, and (b) do 
not exceed 5 percent of the total 
amount of such warrants or rights so 
issued. 

[Rule N–10F–2, 9 FR 339, Jan. 8, 1944]

§ 270.10f–3 Exemption for the acquisi-
tion of securities during the exist-
ence of an underwriting or selling 
syndicate. 

(a) Definitions—(1) Domestic Issuer 
means any issuer other than a foreign 
government, a national of any foreign 
country, or a corporation or other or-
ganization incorporated or organized 
under the laws of any foreign country. 

(2) Eligible Foreign Offering means a 
public offering of securities, conducted 
under the laws of a country other than 
the United States, that meets the fol-
lowing conditions: 

(i) The offering is subject to regula-
tion by a ‘‘foreign financial regulatory 
authority,’’ as defined in section 
2(a)(50) of the Act [15 U.S.C. 80a–
2(a)(50)], in such country; 

(ii) The securities are offered at a 
fixed price to all purchasers in the of-
fering (except for any rights to pur-
chase securities that are required by 
law to be granted to existing security 
holders of the issuer); 

(iii) Financial statements, prepared 
and audited in accordance with stand-
ards required or permitted by the ap-
propriate foreign financial regulatory 
authority in such country, for the two 
years prior to the offering, are made 
available to the public and prospective 

purchasers in connection with the of-
fering; and 

(iv) If the issuer is a Domestic Issuer, 
it meets the following conditions: 

(A) It has a class of securities reg-
istered pursuant to section 12(b) or 
12(g) of the Securities Exchange Act of 
1934 [15 U.S.C. 78l(b) or 78l(g)] or is re-
quired to file reports pursuant to sec-
tion 15(d) of the Securities Exchange 
Act of 1934 [15 U.S.C. 78o(d)]; and 

(B) It has filed all the material re-
quired to be filed pursuant to section 
13(a) or 15(d) of the Securities Ex-
change Act of 1934 [15 U.S.C. 78m(a) or 
78o(d)] for a period of at least twelve 
months immediately preceding the sale 
of securities made in reliance upon this 
(or for such shorter period that the 
issuer was required to file such mate-
rial). 

(3) Eligible Municipal Securities means 
‘‘municipal securities,’’ as defined in 
section 3(a)(29) of the Securities Ex-
change Act of 1934 [15 U.S.C. 78c(a)(29)], 
that have received an investment grade 
rating from at least one NRSRO; pro-
vided, that if the issuer of the munic-
ipal securities, or the entity supplying 
the revenues or other payments from 
which the issue is to be paid, has been 
in continuous operation for less than 
three years, including the operation of 
any predecessors, the securities shall 
have received one of the three highest 
ratings from an NRSRO. 

(4) Eligible Rule 144A Offering means 
an offering of securities that meets the 
following conditions: 

(i) The securities are offered or sold 
in transactions exempt from registra-
tion under section 4(2) of the Securities 
Act of 1933 [15 U.S.C. 77d(2)], rule 144A 
thereunder [§ 230.144A of this chapter], 
or rules 501–508 thereunder [§§ 230.501–
230.508 of this chapter]; 

(ii) The securities are sold to persons 
that the seller and any person acting 
on behalf of the seller reasonably be-
lieve to include qualified institutional 
buyers, as defined in § 230.144A(a)(1) of 
this chapter; and 

(iii) The seller and any person acting 
on behalf of the seller reasonably be-
lieve that the securities are eligible for 
resale to other qualified institutional 
buyers pursuant to § 230.144A of this 
chapter. 
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(5) NRSRO has the same meaning as 
that set forth in § 270.2a–7(a)(14). 

(b) Conditions. Any purchase of secu-
rities by a registered investment com-
pany prohibited by section 10(f) of the 
Act [15 U.S.C. 80a–10(f)] shall be exempt 
from the provisions of such section if 
the following conditions are met: 

(1) Type of Security. The securities to 
be purchased are: 

(i) Part of an issue registered under 
the Securities Act of 1933 [15 U.S.C. 
77a–aa] that is being offered to the pub-
lic; 

(ii) Eligible Municipal Securities; 
(iii) Securities sold in an Eligible 

Foreign Offering; or 
(iv) Securities sold in an Eligible 

Rule 144A Offering. 
(2) Timing and Price. (i) The securities 

are purchased prior to the end of the 
first day on which any sales are made, 
at a price that is not more than the 
price paid by each other purchaser of 
securities in that offering or in any 
concurrent offering of the securities 
(except, in the case of an Eligible For-
eign Offering, for any rights to pur-
chase that are required by law to be 
granted to existing security holders of 
the issuer); and 

(ii) If the securities are offered for 
subscription upon exercise of rights, 
the securities shall be purchased on or 
before the fourth day preceding the day 
on which the rights offering termi-
nates. 

(3) Reasonable Reliance. For purposes 
of determining compliance with para-
graphs (b)(1)(iv) and (b)(2)(i) of this sec-
tion, an investment company may rea-
sonably rely upon written statements 
made by the issuer or a syndicate man-
ager, or by an underwriter or seller of 
the securities through which such in-
vestment company purchases the secu-
rities. 

(4) Continuous Operation. If the secu-
rities to be purchased are part of an 
issue registered under the Securities 
Act of 1933 [15 U.S.C. 77a—aa] that is 
being offered to the public or are pur-
chased pursuant to an Eligible Foreign 
Offering or an Eligible Rule 144A Offer-
ing, the issuer of the securities shall 
have been in continuous operation for 
not less than three years, including the 
operations of any predecessors. 

(5) Firm Commitment Underwriting. 
The securities are offered pursuant to 
an underwriting or similar agreement 
under which the underwriters are com-
mitted to purchase all of the securities 
being offered, except those purchased 
by others pursuant to a rights offering, 
if the underwriters purchase any of the 
securities. 

(6) Reasonable Commission. The com-
mission, spread or profit received or to 
be received by the principal under-
writers is reasonable and fair compared 
to the commission, spread or profit re-
ceived by other such persons in connec-
tion with the underwriting of similar 
securities being sold during a com-
parable period of time. 

(7) Percentage Limit. The amount of 
securities of any class of such issue to 
be purchased by the investment com-
pany, or by two or more investment 
companies having the same investment 
adviser, shall not exceed: 

(i) If purchased in an offering other 
than an Eligible Rule 144A Offering, 25 
percent of the principal amount of the 
offering of such class; or 

(ii) If purchased in an Eligible Rule 
144A Offering, 25 percent of the total of: 

(A) The principal amount of the of-
fering of such class sold by under-
writers or members of the selling syn-
dicate to qualified institutional buy-
ers, as defined in § 230.144A(a)(1) of this 
chapter, plus 

(B) The principal amount of the of-
fering of such class in any concurrent 
public offering. 

(8) Prohibition of Certain Affiliate 
Transactions. Such investment com-
pany does not purchase the securities 
being offered directly or indirectly 
from an officer, director, member of an 
advisory board, investment adviser or 
employee of such investment company 
or from a person of which any such of-
ficer, director, member of an advisory 
board, investment adviser or employee 
is an affiliated person; provided, that a 
purchase from a syndicate manager 
shall not be deemed to be a purchase 
from a specific underwriter if: 

(i) Such underwriter does not benefit 
directly or indirectly from the trans-
action; or 

(ii) In respect to the purchase of Eli-
gible Municipal Securities, such pur-
chase is not designated as a group sale 
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or otherwise allocated to the account 
of any person from whom this para-
graph prohibits the purchase. 

(9) Periodic Reporting. The existence 
of any transactions effected pursuant 
to this section shall be reported on the 
Form N–SAR [§ 274.101 of this chapter] 
of the investment company and a writ-
ten record of each such transaction, 
setting forth from whom the securities 
were acquired, the identity of the un-
derwriting syndicate’s members, the 
terms of the transaction, and the infor-
mation or materials upon which the de-
termination described in paragraph 
(b)(10)(iii) of this section was made 
shall be attached thereto. 

(10) Board Review. The board of direc-
tors of the investment company, in-
cluding a majority of the directors who 
are not interested persons of the in-
vestment company: 

(i) Has approved procedures, pursuant 
to which such purchases may be ef-
fected for the company, that are rea-
sonably designed to provide that the 
purchases comply with all the condi-
tions of this section; 

(ii) Approves such changes to the pro-
cedures as the board deems necessary; 
and 

(iii) Determines no less frequently 
than quarterly that all purchases made 
during the preceding quarter were ef-
fected in compliance with such proce-
dures. 

(11) Board Composition, Selection, and 
Representation. (i) A majority of the di-
rectors of the investment company are 
not interested persons of the company, 
and those directors select and nomi-
nate any other disinterested directors 
of the company; and 

(ii) Any person who acts as legal 
counsel for the disinterested directors 
of the company is an independent legal 
counsel. 

(12) Maintenance of Records. The in-
vestment company: 

(i) Shall maintain and preserve per-
manently in an easily accessible place 
a written copy of the procedures, and 
any modification thereto, described in 
paragraphs (b)(10)(i) and (b)(10)(ii) of 
this section; and 

(ii) Shall maintain and preserve for a 
period not less than six years from the 
end of the fiscal year in which any 
transactions occurred, the first two 

years in an easily accessible place, a 
written record of each such trans-
action, setting forth from whom the se-
curities were acquired, the identity of 
the underwriting syndicate’s members, 
the terms of the transaction, and the 
information or materials upon which 
the determination described in para-
graph (b)(10)(iii) of this section was 
made. 

[62 FR 42408, Aug. 7, 1997, as amended at 66 
FR 3758, Jan. 16, 2001]

§ 270.11a–1 Definition of ‘‘exchange’’ 
for purposes of section 11 of the 
Act. 

(a) For the purposes of section 11 of 
the Act, the term exchange as used 
therein shall include the issuance of 
any security by a registered invest-
ment company in an amount equal to 
the proceeds, or any portion of the pro-
ceeds, paid or payable— 

(1) Upon the repurchase, by or at the 
instance of such issuer, of an out-
standing security the terms of which 
provide for its termination, retirement 
or cancellation, or 

(2) Upon the termination, retirement 
or cancellation of an outstanding secu-
rity of such issuer in accordance with 
the terms thereof. 

(b) A security shall not be deemed to 
have been repurchased by or at the in-
stance of the issuer, or terminated, re-
tired or canceled in accordance with 
the terms of the security if— 

(1) The security was redeemed or re-
purchased at the instance of the hold-
er; or 

(2) A security holder’s account was 
closed for failure to make payments as 
prescribed in the security or instru-
ments pursuant to which the security 
was issued, and notice of intention to 
close the account was mailed to the se-
curity holder, and he had a reasonable 
time in which to meet the deficiency; 
or 

(3) Sale of the security was restricted 
to a specified, limited group of persons 
and, in accordance with the terms of 
the security or the instruments pursu-
ant to which the security was issued, 
upon its being transferred by the hold-
er to a person not a member of the 
group eligible to purchase the security, 
the issuer required the surrender of the 
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